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BRIDGES, J.,, FOR THE COURT:

1. The grand jury of Madison County indicted Kenneth Bernard Webb for burglary. He was tried

and convicted on April 8, 2002, and was sentenced to serve twenty-five years with ten years suspended



withfiveyears post-rel ease supervision and ordered to pay court costs. Fromthat conviction and sentence
he appedsto this Court. The issues are sated verbatim.
STATEMENT OF THE ISSUES

|. WEBB'S CONVICTION MUST BE REVERSED BECAUSE THE INDICTMENT FAILSTO
CHARGE THE ESSENTIAL ELEMENTS OF THE CRIME OF BURGLARY.

Il. WEBB'S CONVICTION MUST BE REVERSED BECAUSE THE TRIAL COURT
ERRONEOUSLY DENIED WEBB'S REQUESTED INSTRUCTION D-5.

1. THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN SUSTAINING THE STATE'S
PEREMPTORY CHALLENGE TO JUROR JACKSON.

V. THE TRIAL COURT COMMITTED REVERS BLE ERROR IN SUSTAINING THE STATE'S
PEREMPTORY CHALLENGE TO JUROR SMITH.

V. THE TRIAL COURT ERRED IN SUSTAINING THE STATE'S REVERSE-BATSON
CHALLENGE TO JUROR WILLIAMS.

FACTS

12. Upon returning from church on Sunday April 11, 1999, Thelma Colemandiscovered the door to
her home opened and her VCR, computer and her daughter's piggy bank stolen. Besides Ms. Coleman,
the State presented at tria two withesses, Tony Taylor and Quincy Jones, both of whom the State alleged
to be accomplices of Webb in the burglary.

113. Taylor tetified that he was with Webb during the burglary, and that he took the piggy bank and
V CR while Webb took the computer. He dso testified that on the very same day as the burglary, they
went to the home of Quincy Joneswith the solenitems. After going to the bank to withdraw money, Jones
bought the computer for three hundred dollars which Taylor and Webb split evenly.

14. Taylor further testified that it was after his arrest on a different charge in 1999, he decided to

cooperate with the police. While talking to Detective Albert Jones, with the Madison County Sheriff's



Office, he made a voluntary statement rdating the facts of the Coleman burglary. By the time of the trid,
Taylor had pled guilty to the burglary and testified that he wanted to get hislife together and go straight, that
he was the one who approached Detective Jones about cooperating with the prosecution, and that nothing
was promised to him in exchange for his cooperation.
5. Quincy Jonestestified that Webb wasinvolved with sdling him the computer. He stated that three
or four days after the burglary, Webb approached him and asked him if he knew of anyonewho would buy
the computer for three hundred dollars. Jones dso identified Webb as the person who came to see him
about the computer, which Jones had bought from Webb for three hundred dollars. While admitting that
he did want to get out of the Hinds County Detention Center, Jones denied being offered anything by the
prosecution for his testimony.
T6. During trid, Webb chose not to testify in his own defense. Webb was found guilty and sentenced
to twenty-five years, in the custody of the Missssppi Department of Corrections, with ten years
suspended.
q7. This case was remanded to the trid court for further findings by order of this Court dated March
31, 2003, filed April 1, 2003, and now that this Court has the findings of thetrid judge, we proceed with
our decision.

ANALYSS
|. DID THE INDICTMENT FAIL TO CHARGE AN ELEMENT OF BURGLARY?
118. Webb argues that the indictment fails to dlege the essentid dements of the underlying offense of
larceny. The State argues that because Webb never raised thisissue before or during trid heisrestricted

from doing so on gpped. However, the Missssppi Supreme Court, in Berryhill v. Sate stated:



This Court has squarely held that chalengesto the subgstantive sufficiency of an indictment
are not waivable. Thus, they may be first raised at anytime, including on appedl. See
Copeland v. State, 423 So0.2d 1333 (Miss.1982) (substantive failure of anindictment to
charge a crime was not waivable and not subject to amendment). See also Burchfield v.
State, 277 So0.2d 623 (Miss.1973); Monk v. State, 532 So.2d 592 (Miss.1988),
superseded by rule on other grounds (objection to an indictment that failed to charge an
essentid eement of the crime sought to be charged may be raised for the first time on

appesl).
Berryhill v. Sate, 703 So. 2d 250, 254 (116) (Miss. 1997).
T9. The Missssippi Supreme Court also stated that dthough the exact language stated in the satute
for acrime was not on the indictment, having the statute enumerated on the indictment and including facts,
were sufficient to give the defendant notice of the crime he was being charged with, therefore, gving him
an opportunity to prepare adefense. Williamsv. State, 772 So. 2d 406, 409 (113) (Miss. 2000).
110. The statute for burglary of an inhabited dwelling, Mississippi Code Annotated section 97-17-23,
dates asfollows:
Every person who shal be convicted of bresking and entering the dwelling house or inner
door of such dwelling house of another, whether armed with a deadly wegpon or not, and
whether there shall be at the time some human being in such dwelling house or nat, with
the intent to commit some crime therein, shal be punished by imprisonment in the
penitentiary not less than three nor more than 25 years.
Miss. Code Ann. 8 97-17-23 (Rev. 2000).
11. Theexact language on the Madison County indictment reads as follows.
Tony Taylor and Kenneth Bernard Webb late of the county aforesaid, on or about the
11thday of April, 1999, inthe county aforesaid and within thejurisdiction of thiscourt, did
willfully, unlawfully, felonioudy, and burglarioudy bresk and enter the dwelling house of
Thdma Coleman, located at 616 North Livingston Road, in Madison County, Missssippi,
with the intent to commit alarceny therein, in violation of Missssippi Code Annotated §
97-17-23 (1972), as amended, againg the peace and dignity of the State of Mississppi.
112.  When the crime being prosecuted requires that it be committed in conjunction with some other

crime, itissufficient to enumerate the specific dements of the crime charged and then to namethe additiond



crime. Sevensv. State, 808 So. 2d 908, 920 (1135) (Miss. 2002) (indictment sufficient for capital murder
while committing an aggravated assault if it gives the dements of murder and then names the underlying
offense of aggravated assault). The indictment charging Webb with burglary described each dement of
burglary, then named "larceny" asthe crimeintended to be committed after the bresking and entering. That
isaproper indictment, as the elements of the larceny need not also be stated in theindictment. Therefore,
thisissue is without merit.

[1. DID THE TRIAL COURT ERR IN FAILING TO GRANT JURY INSTRUCTION D-5?

113. Regardingthisissue, Webb arguesthat thetrid court erred in denying him jury ingtruction D-5, and
such denid meant that no ingruction was given regarding the care and caution given to the tesimony of
accomplices. Jury ingtruction D-5 referred to "an informer'stestimony™ which had to be viewed with " grest
care and caution.”

114.  "In determining whether error liesin the granting or refusd of various ingructions, the ingtructions
actudly given must beread asawhole. When so read, if the ingructionsfairly announce the law of the case
and create no injustice, no reversible error will be found." Johnson v. Sate, 823 So. 2d 582, 584 (14)
(Miss. Ct. App. 2002).

115.  InMurphy v. Sate, 566 So. 2d 1201, 1206 (Miss. 1990), the court held that a defendant was
not entitled to aningruction whichincorrectly stated thelaw, waswithout foundation in the evidence or was
dated elsewhere in another ingtruction.

916.  Therecord reflectsthat this proposed instruction wasfor "aninformer'stestimony,” or for onewho
"for pay or for immunity from prosecution” provides evidencethrough hisor her testimony. However, there
is nothing in the record that illustrates that either Taylor or Jones recaeived any pay or any immunity from

prosecution. In addition, Taylor was not aninformer but rather aco-defendant. Also, thereisno evidence



that either Taylor or Jones was impeached on cross-examination by any prior inconsstent statements,
which was the basis of Ferrill v. State, 643 So. 2d 501 (Miss. 1994), the case relied upon by Webb.
Instead the trial court granted a defense ingtruction which comprehensively dedlt with factors to be
consdered when evauating the credibility of witnesses. Therefore, jury ingtruction D-5 was properly
denied.

[11. DID THE TRIAL COURT ERR IN SUSTAINING PEREMPTORY CHALLENGES TO JUROR
JACKSON?

IV. DID THE TRIAL COURT ERR IN SUSTAINING PEREMPTORY CHALLENGESTO JUROR
SMITH?

117.  "Onreview, thetrid court'sdeterminationsunder Batson areafforded great deferencebecausethey
are, inlarge part, based on credibility.” McGilberry v. Sate, 741 So. 2d 894, 923 (1118) (Miss. 1999)
(ating Coleman v. State, 697 So. 2d 777, 785 (Miss. 1997)). "This Court will not reverse any factua
findings rdating to a Batson chdlenge unlessthey are clearly erroneous™ 1d. The Mississppi Supreme
Court has held that the trid judge is afforded great deference in determining if the expressed reasons for
excluson of avenire person from the chalenged party isin fact race neutrd. Stevensv. State, 806 So.
2d 1031, 1047-48 (1 70) (Miss. 2001) (citing Tanner v. State, 764 So. 2d 385, 393 (T 14) (Miss.
2000)). In Stewart, the court held that "one of the reasons the trid court is granted such deference in a
Batson issue is because the demeanor of the atorney making the chalenge is often the best evidence on
the issue of race neutrdity.” Stewart v. State, 662 So. 2d 552, 559 (Miss. 1995).

118. Webb contendsthat the tria court erred when it sustained the State's peremptory chalenges on
jurors Jackson and Smith. He believesthetrid court erred because the reasons given by the State were
suspect and thetrid court did not make asufficiently clear ruling asto why these reasons were considered

"race neutral." Webb aso contendsthat thetria court erred when after counsal for Webb exercised three



peremptory chalenges, the prosecution raised aBatson v. Kentucky, 476 U.S. 79 (1986) chdlenge, and
then required defense counsdl to state his reasons for his peremptory chalenges. At the time, the State
made no showing that Webb was exercisng his chalengesin a discriminatory manner.

119. Thecourtin Davisv. State, 660 So. 2d 1228, 1242 (Miss. 1995), reiterated alist of reasonsthat
are acceptable asrace neutrd. "Included among those reasons. age, demeanor, marital satus, snglewith
children, prosecutor distrusted juror, educationa background, employment history, criminal record, young
and single, friend charged with crime, unemployed with no roots in community, posture and demeanor
indicated juror was hogtile to being in court, juror was late, short term employment.” Id. The Missssippi
Supreme Court has a so accepted demeanor asalegitimate, race neutra basisfor aperemptory challenge.
Walker v. State, 671 So. 2d 581, 628 (Miss. 1995). However, while demeanor can be sufficient to
support a clam that a peremptory drike was race neutrd, the trid judge must assess dl of the evidence
beforehim. Stevensv. State, 806 So. 2d at 1047-48.

920.  Wewill not reverseatrid judgesfactud findings on thisissue unlessthey appear clearly erroneous
or againg the overwhdming weight of the evidence. Waltersv. Sate, 720 So. 2d 856, 865 (128) (Miss.
1998). According to the record, the trid court's findings on Webb's chalenges are not clearly erroneous
nor againg the weight of the evidence.

121.  Withregards to jurors Jackson and Smith, the record reflects that the triad court found that there
was no pattern of racia discrimination on the part of the prosecution. In fact, the record shows that the
prosecution had aready accepted four black jurors when the defense objection was made. In addition,
the trid judge required the State to recite itsreasons for the strikes to make the record more complete and
dlow the tria court to andyze the State's use of peremptory strikes to assure the tria court that the ruling

that no pattern had been made was indeed correct.



722.  Thereasonsgiven by the State for rejecting these jurors are that onelived in ahigh crime areaand
the other had an incomplete juror card (not employed). Thesereasonsareincluded inthelist of non-racid
reasons given in the Davis case. Inthe trid judges findings of fact, he Sated that the trid court paused
after the State gaveitsreasons, which afforded Webb an opportunity to offer rebutta to the State'sreasons
for the gtrikes, but Webb did not and the court continued with jury sdection. Webb neither made nor
attempted to make a subsequent showing of aprimafacie case.

123. Becausethetrid court required the State to give reasons for the use of peremptory strikes when
aprimafacie case had yet to be established, Webb was afforded more protection from the discriminatory
use of peremptory strikes than is required under the current law. Therefore, we find thisissue is without
merit.

V. THE TRIAL COURT ERRED IN SUSTAINING THE STATES REVERSE-BATSON
CHALLENGE TO JUROR WILLIAMS.

724. Indiscussing thefind issue, it should be noted that the information provided in the gppel lant's brief
makes it impossible to determine which juror wasinvolved. However, it is our interpretation and that of
the State's brief that thejuror involved is, in fact, juror Christopher Howard and not juror Shirley Williams,
as the gppellant's brief leads usto bdieve.

725.  During voir dire, the defense wanted to strike Howard, and the reason given was because he
worked as adirector of finance for a state agency. Webb believesthat thetrid court erred inrgecting his
reason as being non-discriminatory on the basis of race.

726. Webb citesTaylor v. State, in which the supreme court held that it wasreversible error to require
the defendant to give reasonsfor hisperemptory challengeswithout first requiring the Stateto make aprima

facie case of racid discrimination. Taylor v. State, 733 So. 2d 251, 258-59 (1132-34)(Miss. 1999). The



record reflectsthat the State did raise aBatson chdlenge for juror McKieand after that the judgerequired
race neutra reasonsfrom everyone, State and defense. At one point thetria judge wanted counsdl to give
reasons for accepting jurors aso. As stated above, he required the reasons for the use of the peremptory
strikes so as to have a clearer record.

927.  Asfor thereason given for juror Howard, dthough employment is cited in theDavis case asbeing
arace neutral reason, the judge is afforded great deference and he is in the best postion to observe the
attorneysaswdl asdl the jurors. Sewart, 662 So. 2d 559. Asstated in Stevens, ajudge must look at
al of the evidence before him. Stevens, 806 So. 2d at 1047-48. Therefore, we find thisissueiswithout
merit.

128. Wedfimastodl issues.

929. THE JUDGMENT OF THE CIRCUIT COURT OF MADISON COUNTY OF
CONVICTION OF BURGLARY OF A DWELLING AND SENTENCE TO TWENTY-FIVE
YEARSIN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS,
WITH THE LAST TEN YEARS SUSPENDED AND FIVE YEARS OF POST-RELEASE
SUPERVISION ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE
APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., THOMAS, LEE, MYERS,
CHANDLER AND GRIFFIS, JJ., CONCUR. IRVING, J., DISSENTSWITH SEPARATE
WRITTEN OPINION.

IRVING, J., DISSENTING:

130.  With respect for the mgority, | must dissent. The mgority findsthet it islegaly defensblefor the
trid judge to accept as race neutra the striking of ajuror by the prosecution because of where the juror
lives but rgect as race neutrd the striking of another juror by the defense because of where the juror

works. What is even more perplexing is that the magority makes this finding while a the same time

acknowledging that striking a juror because of the location of the juror's resdence (in a high crime areq)



and gtriking ajuror because of the nature of the juror's employment (director of finance for a state agency)
are both recognized in the jurisprudence of this Sate as race neutrd reasonsfor sriking jurorsin the face
of aBatson chdlenge.

131.  Inmy opinion, the mgority, by affirming what happened in this case, has placed its stamp of
approva on the arbitrary and capricious selection of jurors. To sanction what has been donein this case
by resorting to thetired and worn legd jargon — the judge is afforded great deference and heisin the best
position to observe the attorneys as well as dl the jurors — isto deny substantive appellate review and,
inthelong run, isto diminish the public's esteem for thejudiciary, for thisrationae is much too transparent.
132.  Without a doubt, it cannot be said that a defendant has received a fair trial when he has been
subjected to an uneven playing fidd in the jury selection process, one of the most important components
in the whole process of trid by jury.

133.  For theforegoing reasons, | respectfully dissent. | would reverse and remand this case for anew

trid on aleved playing fidd in the jury selection process
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